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QUARTERLY SYNOPSIS OF
FLORIDA CASES*
ADMINIS'TRATIVE

LAw.

Board of Pharmacy: Powers.

A statutet

authorizing the Board of Pharmacy to test applicants on all matters which
it considers necessary to determine that the applicant is qualified to

compound and dispense drugs is not an improper delegation of unrestricted
power.
Gambling: Hotels. A hotel will not be closed because gambling is
carried on within unless there be knowledge of the gambling on the
part of the owner, lessee or manager.3

Housing Authority: Powers. The Housing Authority has power to
acquire property but cannot turn it over to private interests for development
4
as low cost navy housing.
Port Authority: Libality for interest. A port authority in Florida, like
a municipal corporation, is liable for interest upon its obligations lawfully
incurred and unjustifiably withheld from its creditors.5
Railroad and Public Utilities Comm'n.

Where the Railroad and Public

Utilities Commission adopted rules and those affected did not attempt to
get a rehearing or become exempt as provided for, a petition for certiorari
was, premature since the rules complained of lacked the necessary finality
in that the remedies had not been exhausted.'
Railroad and Public Utilities Comm'n: Powers. A master permit for

operation of a taxicab must be issued to any one "owning, controlling,
operating, or managing" a taxi under the statute.' This cannot be limited
to "owner" by a rule of the commission. 8
'The Florida Supreme Court decided about two hundred cases during the period
reported from May 7, 1953, through September 24, 1953. Those opinions (excluding
memorandum decision and a few others not considered of sufficient importance
to be noted here) found in 64 So.2d to 66 So.2d 927 are herewith reported. In
addition eight federal cases interpretative of Florida law are included. These cases
were found from 73 Sup. Ct. 800 to 73 Sup. Ct. 1172 (advanced sheets from May 15,
1953 through July 1, 1953); 201 F.2d 673 to 206 F.2d 959 (advanced sheets from
March 30, 1953 through October 26, 1953); and 110 F. Supp. I to 114 F. Supp. 664
(advanced sheets from April 6, 1953 through October 26, 1953).
This issue of the Quarterly Synopsis was written by Patrick H. Miller and Karl
J. Lcib, Jr., edited by Arthur J. Franza.
1. FLA. STAT. § 465.02(1) (1951).
2. Levine v. Hamilton, 66 So.2d 266 (Fia. 1953).
3. In re Sea Island Corp., 64 So.2d 769 (Fla. 1953).
4. Lewis v.Peters, 66 So.2d 489 (Fla. 1953).
5. Broward County Port Authority v. Arundel Corp., 206 F.2d 220 (5th Cir. 1953).
6. Atlantic Coast Line R.R. v. Carter, 66 So.2d 480 (Vla. 1953).
7. FLA. STAT. § 323.01 (1951).
8. Diamond Cab Owner's Ass'n v. Florida Railroad & P.U.C., 66 So.2d 593
(Fla. 1953).
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Real Estate Comm'n: Powers. The right to work and earn a living
by the fruits of one's labor is an inalienable right." A resolution of the
Florida Real Estate Commission prohibiting real estate salesmen from
selling only part time is invalid as being in excess of the power granted
to them by the legislature.'
'Welfare Board: Power to enjoin. Where a statute" requires nursery
operators to obtain a license from the State Welfare Board before opening,
the Circuit Court had jurisdiction to enjoin the operation of a nursery
2
by a person not granted a license.'
APPEAL. Attorney's fees. Attorney's fees, in resisting an appeal from a
final judgment or decree on the merits are not recoverable and cannot be
4
made a condition' 3 of a supersedeas bond.
CARRIERS. Certificate of public convenience. A statute'5 requiring an
auto transportation company to obtain a certificate of public convenience
and necessity before operating as a private contract carrier is constitutional. 0
CONEt'NATION. Dismissal. A voluntary dismissal by attorney for the
condemnor in condemnation proceedings is said to be the action of the
condemnor.' 7
CONSTITUTIONAL LAW. Civil rights: Dismissal from job. A dismissal
from one's job at the instance of a state politician does not violate the civil
rights granted under the Fourteenth Amendment.' 8
Courts. An act 0 allowing the circuit judge in counties with a population
of over 350,000 to transfer matters relating to dependent children to a
juvenile and domestic relations court established under the act, is not
unconstitutional as local legislation. The fact that Dade County is the
20
only county presently affected does not invalidate the act.
Elections: Freedom of speech. The Florida Election Code2' which
requires all contributions of money or other things of value to any candidate
for political office to be made through his campaign treasurer applies to
radio station operators who offer time to candidates free of charge and is
22
not iin violation of the constitutional guarantee of freedom of speech.
Executive: Power of appointment. When the senate is not in session,
the governor can appoint only as prescribed in the Constitution 2 3 and this
24
is limited until the end of the next senate session.

9. FLA. CoNsw. Decl. of Rights § 1.

10.
11.
12.
13.

Lee v. Delnar, 66 So.2d 252 (Ila. 1953).
Fla. Laws 1949, c. 26065, § 2.
State Department of Public Welfare v. Bland, 66 So.2d 59 (Fla. 1953).
FLA. STAT. § 59.13 (1951).
14. Larson v. Higginbotham, 66 So.2d 40 (Ila. 1953).
15. FLA. STAT. § 323.01 (1951).
16. Stewart v. Black, 66 So.2d 811 (Fla. 1953).
17.
18.
19.
20.
21.
22.

Conner v. State Road Dept. of Florida, 66 So.2d 257 (FIla. 1953).
Kilgore v. McKethan, 205 F.2d 425 (5th Cir. 1953).
Fla. Laws 1951, c. 27000.
In re Rouse, 66 So.2d 42 (Fla. 1953).
FLA. STAT. § 99.161 (1951).
Smith v. Ervin, 64 So.2d 166 (Fla. 1953).
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Grand jury. A statutory provision 25 increasing the total membership
of a grand jury to 23 is a general law because it is based upon a reasonable
classification according to population. This enactment shall effect all
counties with a population of 315,000 or more and the citizens thereof
are not denied "due process" or "equal protection" because it only affects
their county at this time.20
License: Gambling. A statute27 providing that in no event shall any
jai alai fronton be licensed to operate within twenty miles of a fronton
already licensed is not unconstitutional even though it incidentally results
in a monopoly. Authorized gambling is such a business that it is inherently
dangerous to society and for that reason may lawfully be prohibited by
the state on the grounds of public policy without violating any constitutional
inhibition .28
Liquor license: Gambling. A statute" which has for its purpose the
elimination of bookmaking or other gambling by providing for automatic
suspension of a beverage license, without notice or hearing, when based
upon communication facilities being removed from the premises does not
violate the due process provisions of the state and federal constitutions., 0
Right to jury trial. There is no right to a jury trial of issues presented
in a wife's answer to a rule to show cause why a transfer from her husband
was not in defraud of creditors. 3 '
State indebtedness. The issuance of student dormitory revenue certificates by the Board of Control of the University of Florida for the construction
of new dormitories to be paid for by net revenue from the project, does
not create an illegal indebtcdness3 2 of the state of Florida. 3
Statute: Due process. Where private parties in deeds of conveyances
impose restrictions as to the use of land to run for a definite period of time,
a legislative act 4 which has as its sole purpose removal of such expiration
date and continuance of such restriction is unconstitutional because it
impairs the obligations of a contract and takes property without due
process of law.35
CONTRACTS. Fraud: Rescission. Where at the time of the execution of a
contract the party promising to perform. an act in the future has a secret
undisclosed intent not to carry it out, but fraudulently represents that he
will perform as an induccment to the other party, this fraud is grounds
23. FLA. CONST. Art. 4, § 7.
24. State v. Squarcia, 66 So.2d 263 (Fla. 1953).
25. Fla. Laws 1949, c. 25554.
26. Lightfoot v. State, 64 So.2d 261 (Fla. 1953).
27. FLA. STAT. § 551.12 (1951).
28. Rodriguez v. Jones, 64 So.2d 278 (Fla. 1953).
29. FLA. STAT. § 561.291 (1951).
30. Holloway v. Schott, 64 So.2d 680 (Fla. 1953).
31. Dezen v. Slatcoff, 66 So.2d 484 (Fla. 1953).
32. FLA. CONST. Art. IX, § 6.
33. State v. Board of Control, 66 So.2d 209 (Fia. 1953).
34. Fla. Laws 1947, c. 24595,.
35. Griffin v. Sharpe, 65 So.2d 751 (Fla. 1953).
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for rescission in equity whether the act to be performed constituted the
entire consideration or not.36
Insurance: False statements on application. The making of false
answers or a failure to make full disclosures in an application for life
insurance does not necessarily vitiate the policy. The question is whether
they were made in good faith or with knowledge and intent to deceive. 3'
Insurance policies: Construction. In construing the terms of an insurance policy, a reasonable interpretation will be given. A provision that 10%
of all premiums paid will be added "annually" to the policy refers only
to the premiums paid each year.38
Real property sale: Rescission. The prospective purchaser of an apartment building is entitled to tescind the contract to purchase where it
appeared later that seller had made an assignment of rents and profits and
had made leases beyond the closing date of the sale, which were not
mentioned in the contract.8A
Receiver: Failure to produce profits. The failure to produce profits,
even after the appointment of a receiver to conduct a manufacturing
concern does not relieve the manufacturer from liability for advertisement
had and received under an existing contract with the plaintiff, an adver40
tising business .
CouNwrls. Purchasingownership certificates in private corporation. A
county is not prohibited 4' from purchasing ownership certificates in a private
corporation as a means of acquiring lands of the corporation needed for
public purposes. Such a purchase is not the same as becoming a stockholder
42
in a corporation.
COURTS. Appeal: Filing. A petition for rehearing to review a final
decree which grants no affirmative relief and is self-executing and therefore
not subject to a stay order operates to toll the running43 of the statutory
time in which to file an appeal from such final decree.
Appeal: New trial. On appeal, there is a presumption in favor of an
order granting a new trial. However,44if that presumption is to prevail,
reasons for the order must be recorded.
Continuance: Legislators. The statute4 ' providing that all pending
litigation before a state court should stand continued during legislative
session where an attorney on either side is a member of the legislature and
36.
37.
38.
39.
40.
41.
42.
43.
44.
45.

Steak House Inc. v. Barnett, 65 So.2d 737 (Fla. 1953).
Reliance Life Ins. Co. v. Everglades Discount Co., 204 F.2d 937 (5th Cir. 1953).
James v. Gulf Life Ins. Co., 66 So.2d 62 (Fla. 1953).
Star Apartment v. Martin, 204 F,2d 829 (5th Cir. 1953).
Advertects, Inc. v. Sawyer Industries, Inc., 64 So.2d 300 (Fla. 1953).
FLA. COST. Art. IX, § 10.
Bratigam v. White, 64 So.2d 782 (Fla. 1953).
Beck v. Littlefield, 65 So.2d 722 (Fla. 1953).
Ebersole v. Teppennan, 65 So.2d 565 (Fla. 1953).
FLA. STAT. § 54.08 (1951).

MIAMI LAW QUARTERLY
impair
such member moves for such continuance does not unreasonably
46
the administration of justice and is not unconstitutional.
Dismissal of suit: Lack of prosecution. The filing of a suit, and maintaining it for a period of four years by motions to extend the time for the
47
taking of testimony, is indicative of inactive prosecution of the cause
and the action may be properly dismissed."
appeal, conflicts in evidence should be resolved
Evidence on appeal. On
4
in favor of the appellees.
Extension of time for testimony. The court may not extend the time
for the taking of testimony, in the absence of a showing of good cause,
which cause must appear on the record."
Foreign'judgments: Interest. In an action on a foreign judgment the
plaintiff is entitled to simple interest only and it is error to allow interest
compounded yearly."'
Juvenile Judge: Compensation. The compensation of the county judge

court is within the discretion of the
who is ex officio judge of the juvenile
52
Commissioners.
Board of County
New trial: New evidence. Where evidence which was presented at

second trial was different from evidence which was presented at first trial,
rendered in the
decision of the Supreme Court on appeal from judgment
' 53
first trial was not controlling as the "law of the case."
Procedure: Time for appeal. Statute providing that appeals and

certiorari proceedings shall be taken or filed within 60 days from entry of
order or judgment, '4 is not in conflict with the Supreme Court rule
providing that certiorari proceedings shall be begun within 60 days after
date of order or judgment. " \Words "date of order" mean that time when
the judgment or order is entered or recorded. 56
Publication of opinions: Governor. The advisory opinions of the Florida

Supreme Court to the Governor are to be kept confidential until delivered
to the Governor, since the Governor may withdraw his request at any time
prior to receipt of the advisory opinion?.
Sufficiency of evidence on appeal. In determining on appeal whether

evidence sustained finding of jury, test is not whether a different jury would
have produced a different answer, but whether the jury misconceived the
weight and effect of the evidence, or was duly prejudiced in some way.58
46. Brooks v. Pan Amnerican Loan Co., 65 So.2d 481 (Fla. 1953).
47. FLA. STAT. § 45.19 (1951).
48. Elmer A. Yelvington & Son, Inc., v. Sheridan, 65 So.2d 44 (Fla. 1951).
49. Motes v. Crosby, 65 So.2d 478 (Fla. 1953).
50. Hewett v. Hewett, 65 So.2d 51 (Fla. 1953), interpretative of Fla. Equity
Rule 32(b) (1951).
51. Dezen v. Slatcoff, 65 So.2d 484 (Fla. 1953).
52. FLA. STAT. § 39.18 (1951), McDonald v. Roland, 65 So.2d 12 (Fla. 1953).
53. Feigen v. Soroisky, 65 So.2d 769 (Fla. 1953).
54. FLA. STAT. § 59.01 (1951).

55. FLA. STAT. Rules of Supreme Court, rule 28 (19511.
56. Barry v. Robson, 65 So.2d 739 (Fla. 1953).
57. Petition of Kilgore, 65 So.2d 30 (Fla. 1953).
58. Motes v. Crosby, 65 So.2d 478 (Fla. 1953).

QUARTERLY SYNOPSIS OF FLORIDA CASES

95

Summary judgment: Waiver of jury trial. By asking for a summary
judgment a litigant represents that the controversy can be properly decided
by the judge and thereby waives his right to jury trial and has no right to
protest when the opposing party is given judgment on the pleadingsP0
CRIMINAL LAW. Argument to jury. In a prosecution for rape, the
statement by the prosecuting attorney to the jury that he. would have
proven that defendant's witness had a grudge against law enforcement
officers was error and the judge's refusal to instruct the jury to disregard the
statenent was error but not sufficiently harmful to merit a reversal."
Arrest without warrant. No arrest warrant was needed where arresting
officers had witnessed and heard conversations in which defendant and others
had been negotiating to supply marijuana to be used for smoking purposes
since the officer had reason to believe a felony was to be committed. 1
Child Molester'Law: Validity. rlhe provision of the Child Molester
Law, 8 2 providing for the trial judge to colnlnit violators to an appropriate
state institution for psychiatric treatment and to defer imposition of sentence
pending discharge from the hospital, is invalid because of a failure to
3
indicate a method of operation.
Conspiracy. An allegation that defendants stated at church and social
societies and to the press that plaintiff was evil, disgraceful and of low
moral character, which statements were nadc to injure and degrade
plaintiff stated a cause of action inconspiracy to defame."4
Error: Reduction of sentence. \Vhen the conviction and judgment of
a lower court has been affirmed and the lower court subsequently errs by
reducing the sentence without the Supreme Court's permission, the defendant may not be heard to complain when -the result is favorable to and
not against the defendant."
.
Evidence. The fact that one owns a federal occupational %,gcring
stamp is not sufficient evidence to convict him of being af''cofinmon
gambler.""6
Excusing jurors. Tie excusing of jurors is no part of the calling,
examination, challenging, iinpaneling and swearing of the jury67 and it is
not necessary that the defendant be present when prospective jurors are
excused by the trial judge. 8
Felony: Bolita. An inforuation charging that defendant was interested

in, and received and collected moncy in connection with a bolita lottery,
59. Dezen v.Slatcoff, 65 So.2d 484 (Fla. 1953).
60. Irvin v. State, 66 So.2d 288 (Fla. 1953).
61. Escobio v. State, 64 So.2d 766 (Fla. 1953).
62. FLA. STAT. § 801.03(1)(b) (1951).
63. Marsh v.Car Wood, 65 So.2d 15 (1953).
64. Leob v. Ceronenus, 66 So.2d 241 (Fla. 1953).
65. Tilghman v.State, 64 So.2d 555 (Fla. 1953).
66. FLA. STAT. § 856.02 (1951), Rodrigues v. Culbrealth, 66 So.2d 58 (Fla. 1953).
67. FLA. STAT. § 914.01(33 (1951).
68. North v. State, 65 So.2d 77 (Fla. 1953).
69. FLA. STAT. § 849.09 (1951)...
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was sufficient to charge a felony under the statute69 and give the circuit
court jurisdiction. 70
Felony: Lotteries. Where defendants were charged with the felony
of "aiding and assisting" in setting up a lottery, 71 the fact that certain overt
acts in furtherance of this purpose were charged, and were only misdemeanors if charged separately, did not change the felonious character
of the offense charged. 72
Habitual criminal statute. Under the habitual criminal statute" each
offense relied upon must have been committed and convictions occurred
on subsequent days to the last preceding offense. Conviction and sentence
under the statute to life imprisonment upon the fourth felony conviction
w-as void where accused had been convicted of such felonies in pairs, that
4
is, two on each of two days.
Inducement to abort. Death resulting from an attempt to induce a
woman to abort will be third degree murder and not manslaughter. 5
Instruction to jury: Intent. It *isreversible error for the court to fail
to properly instruct the jury pertaining to the question of intent when
defining elements of breaking and entering with intent to commit a
felony.78
Jury: Separation. After the jury has deliberated for one and a half
hours it is error to allow separation for the night without instructions as
to communicating with others and without the protection of a bailiff, even
77
though the defendant did not object at the time.
Justifiable homicide. A plea of justifiable homicide could not be
sustained when defendant had removed the gun from the threatening
decedent and was in no further danger, but proceeded to beat decedent to
78
death.
Pardon: Violation. A conditional pardon may contain provision that
whenever pardoning authority is satisfied from investigation of facts that
convict is violating conditions imposed therein, offender shall be liable
to summary arrest and recommitted without a formal hearing.79
Preliminaryhearing: Admissability of evidence. In a preliminary hearing
there are no issues in a technical sense, there is no jury, strict rules of
evidence are not applied, and no formal charges are filed. The transcript
of testimony of complaining witnesses taken at preliminary hearing before
70. Fletcher v. State, 65 So.ld 845 (Fla, 1953).
71. FLA. STAT. § 849.09 (1951).
72. Adams v. State, 66 So.2d 598 (Fla. 1953).
73. FLA. STAT. § 775.10 (1951).
74. Rambov v. Mayo, 65 So.2d 754 (Pla.'193); Hodges v. Mayo, 65 So.2d 750
(Fla. 1953); Copeland v. Mayo, 6$ So.2d 743 (Fla. 1953).
75. Crimes v. State, 64 So.2d 920 (Fla. 1953),
76. Gerds v. State, 64 So.2d 915 (Fla. 1953).

77. Raines v. State, 65 So.2d 558 (Fla. 1953).

78. Huntley v. State, 66 So.2d 504 (Fla. 1953)..
79. State ex Tel Bailey v. Mayo, 65 So.2d 721 (Fia. 1953).
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a county judge is not admissable in a subsequent trial before the criminal
court of rccord.8 0

Reversible error: List of witnesses. The trial court did not commit
error in permitting a witness for the state to testify even though his name
did not appear on the list of witnesses which was to be given to the
defendant by order of the court. The state notified the defense counsel
though, on the morning of the trial, and the defendant failed to ask
for a continuance nor did he make any effort to show that permitting the
witness to testify affected him prejudicially.8 '
Right to closing argument. The fact that a co-defendant offers
testimony in his own behalf which affects the other defendant does not
argument from a non-testifying defendant
take away the right of closing
8s2
charged with the same crime.
Search and seizure. Consent to an officer's request to search an
automobile is not unlawful search and seizure. 3
84
Search and seizure: Liquor license. The section of the statutes
giving officers the. power to inspect the "place of business" of a liquor
licensee, cannot be construed to mean the entire building or every room
or portions of the building unconnected with the operation of a liquor
business. Persons arrested in the portion of building outside the "place of
business" must be arrested with proper warrants or their constitutional
rights are violated. 5
Testimony by member of grand jury. A member of the grand jury
may be required, when public justice demands it, to testify as to statements
made before the grand jury by a witness in order to impeach that witness
when he is testifying before another tribunal1S
Trial by jury: Waiver. To be binding against the accused, a waiver of
trial by jury must be made in open court and the fact must affirmatively
appear on the recordYs7 Waiver of counsel can only be made by an accused
who is of mature age and judgment. When the record is silent it will be
assumed that defendant waived his right to counsel.8 8
DIVoRcE. Desertion: Reconciliation. When husband and wife separate,
the husband is required to take the initial step toward effectuating a
reconciliation and a restoration of the marital relation even though the
original separation was wrongful on her part. Such failure to act results
in constructive desertion. 80
80.
81.
82.
83.
84.
85.
86.
87.
88.
89.

§ 902.13 (1951), Davis v. State, 65 So.2d 307 (Fla. 1953).
Sheilds v. Florida, 64 So.2d 271 (Fla. 1953).
Lopez v. State, 66 So.2d 807 (Fla. 1953).
Escobio v. State, 64 So.2d 766 (la. 1953).
FLA. STAT.

FLA. STAT.

§ 561.07 (1951).

Boynton v. State, 64 So.2d 536 (Fla. 19531.
Squaire v. State, 64 So.2d 916 (Fla. 1953).
FLA. STAT. § 912.01 (1951).
Sneed v. Mayo, 66 So.2d 865 (Fla. 1953).
Brickrnan v. Brickman, 64 So.2d 685 (Fla. 1953).
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Residence requirement.

The chancellor cannot extend the 90 day

period of residency required in a divorce action.90
Separate maintenance: Desertion. Generally, time consumed by pendency of a suit between the same parties for divorce, annulment or
separate maintenance may not be computed in the period of desertion.
However, such rule is not applicable to a suit by the wife for separate
maintenance unconnected with divorce. 0 1
Separation agreement: Modification. A separation agreement providing
for support of wife during remainder of wife's life, even though she might
survive the husband, and substantially incorporated into the final divorce
decree is a contract between the parties and not alimony, even though
called alimony in the agreement, and therefore not subject to modification
2
by court.0
EQUITY. Fraud. An action brought by an attorney for determination
of reasonable attorney's fees and for a decree preventing client from
changing his will so as to deprive attorney of such fee should be brought
in a court of law and not equity. The mere fact that client makes
untrue claims that she had been defraued does not constitute a cloud on
title so as to permit an equity action." :'
Joinder of parties: Insufficient allegations. A bill in equity wherein
the plaintiff brings an action against two defendants, and in the bill of
complaint states sufficient allegations against one for a breach of fiduciary
relationship, but the grounds against the other are insufficient to show a
04
connection between the two, Must be dismissed as to the latter.
Removal of administrator: Mismanagement. In.an action brought by a
successor administrator to remove an administrator for mismanagement of
an estate, showing that the- purrported--%widow of deceased was not the
lawful widow and asking for an'accounting of the estate is sufficient cause
for equitable relief, and the equity court then has right to retain jurisdiction
to complete the administration. 5
EVIDENCE. Admissability. Where the accused's attorney first elicits
information as to books or demonstrative evidence, he cannot complain
if they arc later introduced in evidence against him."
Admissability of deceased's clothing. If there is conflicting testimony
as to the size of the deceased, and defendant claims that death resulted
from a heart attack, the deceased's blood-stained clothing is admissable
for corroborative purposes,' 7 despite the fact that the state did not specify
the purpose for which the clothes were offered.
90.
91.
92.
93.
94.
95.
96.
97.

Pepper v.Pepper, 66 So.2d 280 (Fla. 1953).
Hlartzog v. lartzog, 65 So.2d 756 (Fla. 1953).
Underwood v. Underwood, 64 So.2d 281. (Fla. 1953).
Brass v. Reed, 64 So.2d 646 (Ma. 1953).
Cromer v. Layton, 64 So.2d 556 (Fla. 1953).
Laramore v. Laramore, 64 So.2d 662 (Fla. 1953).
Nedd v. State, 66 So.2d 499 (Fla. 1953).
North v. State, 65 So.2d 77 (Fla. 1953),
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Public opinion polls. A poll conducted by professional pollsters is not
admissable to show that a colored defendant charged with rape of a
white woman cannot get a fair trial in that county.08
Speed of train: Testimony admissable. Testimony that oi previous
occasions a train had passed plaintiff's car while the car was going 50 miles
per hour was admissable for the purpose of showing the basis of plaintiff's
opinion as to the speed of a train."9
FANHILY LAw. Bigamy: Estoppel. A husband who withholds from his
wife the fact that their marriage is bigamous is cstopped from asserting
that the wife has no interest in land acquired by them as husband and wife.
His heirs are also estopped. 00
Child support decree: Revision. A Missouri child support decree which
in Missouri is subject to revision may be revised in Florida by the Florida
court's superseding to the terms and conditions thereof)'"
Custody of children. rhe welfare of minor children is of paramount
importance in divorce and custody actions. The refusal of the trial court
to grant a rehearing to wife who purports to prove with affidavits that
divorced husband having custody of minor children is guilty of adulterous
102
relationships is error.
Desertion: Separate maintenance. A wife's separate maintenance decree
for desertion loses its effect after an unconditional good faith offer of

reconciliation by the husband. The husband after the proper time can
then sue for divorce by desertion.' 03
Lump sum settlement: Modification. A lump sum settlement as alimony
for the wife and support of children is authorized.' 0' Such an agreement
discharges the obligations to the wife. However, the court retains jurisdiction
and can make necessary orders to provide for the support of the children
until they reach their majority.'"Modification of decree. Gross or net earnings of a professional man
for a period of one month is not a proper criterion upon which to base an
order for modification. 0 6
Modification of decree: Foreign state. If a court grants a divorce decree
and retains jurisdiction to modify the decree as to the support of children,
wherein one parent is given custody, the court may exercise this power
even though the child may be domiciled in a sister state.0 7
FLORIDA ELECrIONS. Party fealty oath. A provision in the state election
98. Irvin v. State, 66 So.2d 288 (Fla. 1953).
99. Atlantic Coast Line Ry. v. Joiner, 205 F.2d 426 (5th Cir. 1953).
100. Alexander v. Colston, 66 So.2d 673 (iFla. 1953).
101. Lopez v.Avery, 66 So.2d 689 (Fla. 1953).
102. Blue v.Blue, 66 So.2d 228 (Fla. 1953).
103. Martin v. Martin, 66 So.2d 268 (Fla. 1953).
104. FLA. STAT. § 65.08 (1951).
105. FLA. STAT. § 65.14 (1951), Bezahilla v.Bezahilla, 65 So.2d 754 (Fla. 1953).
106. Gardner v.Gardner, 64 So.2d 679 (Fla. 1953).
107. James v. James, 64 So.2d 534 (Via. 1953).
108. FLA. STAT. § 101.111 (1951).
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laws' 6 requiring a voter in the primary election to take a party fealty oath
that he voted for a majority of that party's candidates in the last general
election is not unconstitutional as limiting suffrage. 10
Recount. In an election contest, the court will not order a recount
of the votes received by a deceased candidate where the pleadings and
evidence do not show that the final outcome of the election would be

affected." 0
HospTAs. Liability of solvent lunatics for care. The estate of a solvent
lunatic received by the state hospital through judicial process may not be
subject to expenses for care, since there was no assurance by a parent,
guardian or friend to pay for the custody, care, and maintenance of said
lunatic."'
Physicians: Power to exclude. A private hospital is not subject to laws,
rules and regulations governing public hospitals and therefore has the right
to exclude any physician from practicing therein, and such exclusion rests
2
within the sound discretion of the managing authorities."1
INSURANCE. Commissioner: Notice of disapproval. A notice to the
insurer by the insurance commissioner of disapproval of certain policies
on the ground that they were unjust, contrary to law and public policy
since the value of benefits provided was unreasonable in relation to premium
charged, although the two year period of operation was relatively short,
meets the statutory requirements" 13 since the insurer is provided a hearing
to show period of time not to be true determinant and also a right to
appeal by certiorari if dissatisfied."
Interpretation: Accident. In interpreting an insurance policy, the term
"accident" cannot be construed to include the reliance of insured
upon a
survey by a registered surveyor, which resulted in insured (a contractor
by profession) constructing a building upon the property of another. This
is a "mistake" and the insurer is not liable.""
JuDcmENTs. Power to modify or set aside. A court has power to vacate,
modify or set aside a judgment during the term in which it was rendered
but this power may be exercised only within limits of judicial discretion.
The court abused its discretion in vacating its second verdict and judgment
against a defendant who was absent for the second time on the day of
trial and the only reason given for the absence was that notice of trial had'
not been seen. 116
Res judicata: Bastardy proceedings. The father of a bastard child cannot
plead res judicata as a defense to an action brought by the mother on a
109. Bowden v. Carter, 65 So.2d 871 (Fia, 1953).
110. MeQuagge v. Conrad, 6 So.2d 851 (Via. 1953).
1!1. Warren, Governor v. Pope, 64 So.2d 564 (Fla. 1953).
112. West Coast Hospital Ass'n v. iloare, 64 So.2d 293 (Pla. 1953).

113. FLA. STAT. §§ 641.01, 641.02 (191).
114. Larson v. Bankers Life & Gas. Co., 64 So.2d 322 (Fla. 1953).
115. Hardware Mut. Cas. Co. v. GCerrits, 65 So.2d 69 (Fla. 1953).

116. Lewis v. Jennings, 64 So.2d 275 (Mla. 1953).
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1951 amendment 1 " to an 1828 statute l 8 covering paternity proceedings,
even though the mother had received a judgment and payment under the
original statute."19
LABOR LAw. Closed Shop. When there is an illegal closed shop provision
in an employment contract, the entire contract is void.'2
Public Utility Arbitration Law. The federal government, by its laws
and court decisions, dominates the regulation of peaceful strikes in industries
affecting interstate commerce, including public utilities, so thoroughly that
the Florida Public Utility Arbitration Law must fall, as being in conflict
2
with the federal law.' '
LIcENSES. Pharmacy certificates: Applicable law. An applicant for a
reciprocal certificate to practice pharmacy is entitled to have his rights
adjudicated under the22 law as it existed when he applied and was improperly
denied a certificate.'
LIENS. Mechanics' lien: Filing. In property held jointly by husband and
wife, the husband is deemed an agent of his wife,'2 3 and the lienor has one
year to file his lien, upon the theory that he has dealt directly with the
limited by the usual three month period' 25 for filing
owner, 12 4 and is not
2
liens.'
mechanics'
Mechanics' lien: Filing requirement. Where improvements are made
on separate buildings having separate owners, a separate claim for mechanics'
One claim against all is insufficient to
lien must be filed against 12each.
7
lien.
mechanics'
a
establish
Mechanics' lien: Priority. A mechanics' lien for the construction of a
without a
houseC 2 8 will not be subordinated to a subsequent lender's lien
20
thereto.
consented
company
showing that the construction
Priority: Accounts receivable. One who has complied with the accounts
receivable statute' 30 for a loan to a garment manufacturer secured by
assignment of accounts receivable, has a lien superior to that of a creditor
having a prior unrecorded written agreement giving him title to all of the
raw merchandise being processed into garments." l
LIMITAMiON OF AcrioNs. Transfer of suit. An ejection suit on the
law side of a court, pursuant to an order of transfer, is merely a continuation
117. Fla. Laws 1951, c. 26949.
118. FLA. STAT. C. 742 (1951).
119. Wagner v. Maron, 64 So.2d 267 (Fla. 1953).
120. Local No. 234 v. Henley & Beckwith, Inc., 66 So.2d 818 (Fla. 1953).
121. Henderson v. State, 65 So.2d 22 (Fla. 1953).
122. State ex rel. Shein v. Attwood, 64 So.2d 917 (Fla. 1953).
123. FLA. STAT.

§

84.12 (1951).

124. FLA. STAT. § 84.04(1)(a) (1951).
125. FLA. STAT. § 84.16 (1951).
126. Branch v. McGlynn, 65 So.2d 32 (Fla. 1953).
127. Florida Steel Supply Corp. v. Carptener, 66 So.2d 476 (Fla. 1953).
128. FLA. STAT. § 84.03(1) (1951).
129. Reading v. Blakeman, 66 So.2d 682 (Fla. 1953).
130. FLA. STAT. § 524.01 (1951).
131. Hutt v. Caribbean Sportswear, Inc., 64 So.ld 682 (Fla. 1953).
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of the chancery suit in which the plaintiff seeks to set aside a deed and
quiet title. Since the seven year period for adverse possession had not yet
run at the time when the chancery suit was commenced, such defense
could not be availed of on the law side of the court. 32
MOTOR VEHzcLEs. Automobiles: Entrustment. The owner of an automobile is charged with knowledge that it is a dangerous instrumentality
when in operation on a highway, whether moving or standing, and if lie
entrusts it to another, lie is liable for negligent handling although it is
operated contrary to the owner's directions. 8
Recording of liens on certificate of title. Commissioner of motor vehicles
is not required to record as a lien, a judgment obtained against the owner
on a writ of execution in the hands of the sheriff, under statute'" requiring
the commissioner to record only those liens intended to operate as a
mortgage, trust receipt, conditional sales contract or similar instrument. '
MUNICIPAL CoRwoP
rIoNs. Contract liability: Notice. A paying patient,
injured in a municipal hospital, may sue the city on implied contract and
it is immaterial that the plaintiff failed to give the thirty days notice of
injury prescribed in the city charter."3
Liability: Connecting link roads. A municipality is relieved from
liability for danages resulting on connecting link roads taken over by the
State Road I)epartnient for maintenance and repair.""
Ordinances: Bids. A municipal ordinance requiring competitive bids
when money is to be extended by the city for public improvements and
purchases does not apply when the city is merely granting a lease of city
realty.crs
Ordinances: House trailers. A city ordinance requiring house trailers
used- as living quarters to be. parked in certain designated aieas is a
reasonable exercise of* police power.13"
Ordinances:, Indefinite standards. A City of Miami Beach ordinance
iegulating the construction of multiple-level parking garages is invalid since
no definite rles and conditions have been prescribed for the guidance of
the municipal authorities in the execution of their discretionary power to
40
grant or revoke a license ii that ordinarily lawful business.
Powers: Off street parking. A statute"' authorizing a municipality to
acquire property by eminent domain and operate off street parking is for
a public purpose-construction and leasing of a filling station on the lot
is only incidental and the nmain purpose. It is not a valid objection that
132.
133.
134.
135.
136.
137.
138.
139.
140.
141.

Deas v. Burnham, 65 So.2d 297 (Fla. 1953).
Chase and Co. v. Benefield, 64 So.2d 922 (Fla. 1953).
FLA. STAT. § 319.27 (1951).
Johnson v.Livingston, 65 So.2d 744 (Fla. 1953).
Goff v. Fort Lauderdale, 65 So.2d I (Fla. 1953).
Leialoha v. City of Jacksonville, 64 So.2d 924 (Fla. 1953).
Mahoney v. Givens, 64 So.2d 926 (Fla. 1953).
Cooper v. Sinclair, 66 So,2d 702 (Fla. 1953).
Drexel v. City of Miami Beach, 64 So.2d 317 (Fla. 1953).
Fla. Laws 1947, c..24611, as amended, Fla. Laws 1951,,c,.27635,
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the city will be in competition with private business if a public purpose
exists. Receipts from street parking meters could validly be used to pay
142
for off street parking facilities.
Tort liability: Agents. The removal of a prisoner's eye during the
process of a "third degree" is incidental to the exercise of a purely
governmental function, and the municipality is not liable for the tort of its
agents. 4 "
Tort liability: Immunity. A wife cannot maintain a wrongful death
action against a municipality if her husband perishes in a fire while a
prisoner confined to jail. 44
Tort Liability: Immunity for governmental functions. The issuance
of a building permit is a purely governmental function, and if in the pursuance of this lawful police power, the municipality acts unlawfully or
in an unauthorized manner, the municipality is immune from liability for
an act incidental to the exercise of a purely governmental function. 4 Tort Liability: Notice. In a tort action by a complainant against a
municipality, where the municipality's charter requires written notice, the
specifications of the charter concerning time and place of the injury must
be strictly complied with. 148
NECLI

NCE.

Automobiles: Joint adventure. In order to plead a joint

adventure in the operation of an automobile it must be shown that the
person had a right to management and control so as to practically amount
to a joint possession of the car. The relationship of husband and wife
47
is not sufficient to create a joint adventure.
Contributory negligence. It is not contributory negligence as a matter
of law where a hotel guest enters a dark bathroom without turning on the
lights and there is no reason to expect the existence of a dangerous
condition.148
Dangerous work place: Employee's duty. An employee who knows of a
dangerous existing situation and continues in the employment without
protest as objection and without the employer's promise of correction cannot
recover for injuries sustained therefrom. 49
Duty: Trespasser or licensee. Where a woman entered a race track
on a working press pass when she was not.a member of the press, she
was, if not a trespasser, at most a' licensee. lie owner owes to a licensee
no greater duty than to avoid the infliction of wilful or wanton injury.'5 0
Grounds for dismissal. The dismissal of a complaint on demurrer for
142. Gate City Garage v. City of Jacksonville, 66 So.2d 6S3 (Ila. 1953).
143. Miami v. Bethel, 65 So.2d 34 (Fla. 1953).

144. Williams v. Green Cove Springs, 65 So.2d 56 (Fia. 1953), aff'd on authority

of Miami v. Bethel, 65 So.2d 34 (Fla. 1953).

145. Akin v. Miami, 65 So,2d 54 (Fla. 1953).

146.
147.
148.
149.
150.

Olivier v. St. Petersburg; 65 So.Zd 71 (Fla. 1953).
Bessett v. Hackett, 66 So.2d 694 (Fla. 1953).
Rubey v. William Morris Inc., 66 So.2d 218 (Fla. 1953).
Bastine v. Atlantic Coast Line Ry., 205 F.2d 457 (5th Cir. 1953).
Satin v. Hialeah Race Course, Inc., 65 So.2d 475 (Fla. 1953).
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reasons relating to the facts alleged as distinguished from the manner of
allegation of the facts, is res judicata. The allegation of the way in which
an accident occurred in a personal injury suit is a material allegation.' 5'
Imputed knowledge. A restaurant customer who safely enters a room
where she is required to step up to a higher level cannot recover for
5 2
injuries sustained through a fall while leaving the room.
Imputed negligence. A driver's contributory negligence will normally
not be imputed to a guest unless it is shown that the guest knows or has
reason to know that his safety is in danger from the driver's recklessness.
It then becomes necessary for him to intervene and make a reasonable
attempt to control the driver's conduct. 53
Proximate cause. A tenant, injured by falling down stairs, cannot
recover in a personal injury action against the landlord, where the tenant
54
knew that the stairs were wet and greasy.
Statute of Limitationss Date of injury. The date of a personal injury
runs from the time of the accident even though the injury did not
materialize and was not discovered until the statutory period' 55 for suit
against municipality had run.156
NEGOTIABLE INSTRUMENTS. Defenses: Fraud. A secretary who on
previous occasions attached her name to blank pieces of paper when told
to do so by her employer, and these papers were in fact negotiable notes,
cannot plead a defense of fraud by a third party in securing her signature.' 5 '
PROCEDURE. Appeal and error: Argument to jury. It is prejudicial error
for the court to allow an attorney in his argument to the jury in condemnation proceedings to tell them that foreign attorneys have come to
deceive them and oil interests are attempting to take money from the state
by trickery.' 58
Certiorari: Common law writ. The Supreme Court rule 5' providing
that applications for statutory writs of certiorari shall be filed within sixty
days from the date of the proceeding, order, judgment or decree shall apply
equally to applications for common law writs of certiorari and the court
will be very strict in the computation of time. 00
Certiorari: Denial of motion to dismiss. Certiorari will not lie to
review an order of circuit court denying a motion to dismiss an appeal
from an order of the civil court of record denying a motion to vacate default
151. Kautzman v. James, 66 So.2d 36 (Fla. 1953).
I52. Smith v. Vincent, 204 F.2d 945 (5th Cir. 1953).

153. Bessett v. Hackett, 66 So.2d 694 (Fla. 1953).
154. Gonet v. Evans, 66 So.2d 53 (Fla. 1953).

155. FLA.
156.
157.
158.
159.
160.

STAT.

§ 95.24 (1951).

Cristiani v. City of Sarasota, 65 So.2d 878 (Fla. 1953).
Lewinson v. Frunkes, 64 So.2d 321 (Fla. 1953).
Conner v. State Road Dept. of Florida, 66 So.2d 257 (Fla. 1953).
Fla. Rules of Practice in Supreme Court 29 (1951).
Atlantic Coast Line Ry. v. Mack, 64 So.2d 304 (Fla. 1953).
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judgment, since the order of the circuit court was not a final determination
of the cause.161
Charge to jury: Warranties. A charge to the jury defining express
warranty in such a way as to encompass implied warranty is not harmful
to defendant against whom express warranty is attempted to be proved,
62
and therefore not reversible error.'
Charge: Punitive damages. In an action for false imprisonment it is
error for the court to charge the jury with reference to punitive damages
when the bill of particulars and declaration contain claims covering only
63
compensatory damages.'
Condemnation: Separate trial of issues. In condemnation proceedings
the circuit court has authority to authorize a separate trial as to the amount
of the condemnation award and the ownership of the property involved
4
when in its discretion, the ends of justice so require.'6
Contractaction encompassing tort. Where damages occur from a breach
of contract the party may bring a contract action even though a tort was
committed.16 5
Consolidation of trials. It is within the discretion of the trial judge
whether to consolidate for trial two informations involving similar or connected offenses.166
Declaratory decrees. Where a petition for a declaratory decree as to
the constitutionality of a statute does not name a defendant, there is no
controversy sufficient to determine unconstitutionality.' 1
Declaratory judgents. Justiciable controversy. Municipalities have
no right to a declaratory judgment as to the validity of traffic laws unless
there is actual justiciable controversy.16 8
Disqualification of judge: Affidavits. Under the statute1 9 for disqualification of a judge the affidavits required showing the reason for
disqualification must show the substantive truth of the allegations and not
a mere statement of good faith. 170
Habeas Corpus: Extradition proceedings. Upon a writ of habeas corpus
that contests a rendition warrant, the court remanding the accused, need
have only that degree of certainty which would justify a magistrate in
committing.17 '
Injunctions: Bond. An injunction cannot issue without bond unless
161.
162.
163.
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165.
166.
167.
168.
169.
170.
171.

Roberts v. South Seas Hotel, 64 So.2d 314 (Fla. 1953).
Brown v. Faircloth, 66 So.2d 232 (Fla. 1953).
Margaret Ann Super Markets v. Dent, 64 So.2d 291 (Fla. 1953).
Peeler v. Duval County, 66 So.2d 247 (Fla. 1953).
Gay v. Southern Builders, 66 So.2d 499 (Fla. 1953).
Hall v. State, 66 So.2d 863 (Fla. 1953).
Ervin v. Taylor, 66 So.2d 817 (Fla. 1953).
Ervin v.City of North Miami Beach, 66 So.2d 235 (Fla. 1953).
FtA. STAT. § 38.10 (1951).
llahn v. Fredrick, 66 So.2d 823 (Flat 1953).
State ex rel. Kimbro v. Starr, 65 Sold 67, 68 (Fla. 1953).
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the statute 7-2 requiring affidavit of non-ability to make bond is complied
with. , ,,
Instrctions to jury Error. Additional instructions given by the judge
to the jury in the jury room in the presence of and with permission of
the state attorney and defendant's attorney (but without defendant being
present) as to the form of the verdict in a prosecution for murder is not
harmful error. If error at all, defendant has waived it by a failure to
174
request admittance.
Injunctions: Surety bonds. A surety bond furnished on an injunction
could not be enlarged by court order to encompass a second injunction
75
after the first was dissolved.
Judicial notice: Refuting by amended bill. The fact that a court takes
judicial notico that an area is socially and economically different from the
rest of the county as grounds for regulating hours of sale for liquor licenses,
does not preclude the filing of an amended bill refuting the alleged facts
76
of which the court took judicial notice.
Mandamus: Petition requirements. A petition for mandamus must
show both a clear right to its existence and the absence of any other
adequate remedy. A failure to show either one is ground for dismissal
1 77
within the judge's discretion.
Motions: Summary final decree. A motion for summary final decree
made only four days after filing of bill of complaint and granted eleven
days from the above date cannot be sustained since equity rules",8 do not
permit the filing of such motions until after the expiration of twenty days
from commencement of the action.'"
Motion to dismiss: Temporary injunction. In granting a motion to
dismiss the entire bill of complaint, it was error to continue in full force
and effect a temporary injunction which had been issued based solely
upon the allegations of the bill of complaint. 8 0
New trial: Damage. Where the jury assessed total damages against
defendant which were due partially to his negligence and partially to an
act of God, the trial court could within its discretion, grant a new trial.'
Pleadings: Departures. There is no departure in pleading where the
amended complaint asserts rights from the same transaction and the parties
82
and the essential elements remain the same.
Payment of costs of prosecution. A person complaining to the Attorney
General that a corporation is being used unlawfully is required by statute
§ 64.03 (1951).
173. Lewis v. Lewis, 66 So.2d 260 (Fla. 1953).

172. FLA. STAT.
174.
175.
176.
177.
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179.
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181.
182.

Thomas v. State, 65 So,2d 866 (Fla. 1953),
Hall v. Hanford, 66 So.2d 474 (Fla. 1953).
Makos v. Prince, 64 So.2d 670 (Fla. 1953).
State ex tel. Holland v. City of Eau Gallie, 65 So.2d 877 (Fla. 1953).
Florida Equity Rule 10(a), 40(e) (1951).
Wood v. Mcaveland, 64 So.2d 684 (Fla. 1953).
Hall v. Hanford, 64 So.2d 303 (Fla. 1953).
Froehlich v. West Palm Beach Water Co., 66 So.2d 596 (iFla. 1953).
Lopez v. Axery, 66 So.2d 689 (Fla. 1953).
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to submit costs of prosecution. 8 ' A presumption that such costs have been
submitted is sufficient to allow assessment of costs against the Attorney
General when the defendant prevails. 184
Petition for rehearing: Time for filing. The time allowed for the
filing and presentation of a petition for rehearing shall be computed from
the date of denial of motion or petition and not from date of entry of
judgment or decree.1 85
Service of process: Summons. If the original summons was served,
anc was not signed by the plaintiff, the summons cannot be amended by
affixing the plaintiff's signature thereto. 88
Setting aside judgment: Time limit. The statute8 7 requiring an application to set aside judgment, to be made within 25 days after entry of
judgment, applies only to sureties who are plainly legally obligated. 88
Stay pending certiorari. Although plaintiff does not obtain a stay in the
lower court pending certiorari, there is a stay in fact, and the lower court
is in error if it refuses to grant the plaintiff's oral motion for leave to file
answer after certiorari proceeding. 9
Summary judgment. 'When trial court denies the defendant's motion
to dismiss, it determines in the plaintiffs favor the presence or absence
of a cause of action. The court cannot thereafter grant defendant's motion
for summary judgment on the ground that the pleadings and depositions
show that plaintiff does not have a cause of action as a matter of law. 9 0
Verdict: Defect. Any defect as to the form of the verdict is waived
by failure to object thereto.' 8 '
Writ of Coram Nobis: Time for filing. A petition for writ of error
coram nobis must be filed within 90 days after judgment unless there is
92
good cause for delay.
RAL PROPERTY. Adverse interest: Notice.
The purchaser of real
estate with actual knowledge that a public highway runs through the
property is put on notice to discover the extent of the municipality's
rights even though they are not recorded. 9 3
Boundaries. Coterminous landowners, when the true line is certain
and undisputed, can establish a new line only by an agreement in writing,
for consideration, containing words of conveyance and cannot do so by
94
mutual assent alone.
Conveyance: Witness requirement. The statute0 5 dispensing with the
183. FLA.

STAT.

§ 617.09 (1951).

184. Miami Retreat Foundation v. Enin, 66 So.2d 667 (Fla. 1953).
185. Redwing Carriers v. Carter, 64 So.2d 557 (Fla. 1953).
186. Ball v. Jones, 65 So.2d 3 (Fla. 1953).
187. FLA. STAT. § 903.30 (1951).
188. State v. Maxie, 66 So.2d 670 (Fla. 1953).
189. Bronstein v. Roth, 64 So.2d 272 (Fla. 1953).
190. Roberts v. Caughell 65 So.2d 547 (Fla. 1953).
191. Higbee v. Dorigo, 6 So.2d 684 (Fla. 1953).
192. Pynes v. State, 66 So.2d 277 (Fla. 1953).
193. Zaucha v. Town of Medley, 66 So.2d 238 (Fla. 1953).
194. McRae Land & Timber Co. v. Ziegler, 65 So.2d 876 (Fla. 1953).
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requirement of acknowledgment by the wife for her husband to be held
to specific performance on his contract to sell wife's separate property, did
not do away with the necessity of two subscribing witnesses. 190
Entireties. A wife's interest in property held by the entireties will not
be set aside because of her subsequent misconduct and failure to fulfill
her marital duties. 107
Homestead. To constitute a "head of family" under the Florida homestead provisions' 0' there must be at least two persons who live together
10
in relation of one family.
Homestead: Dower. The surviving wife is entitled to a five acre tract
held by her and tho deceased husband as an estate by the entireties, but
she is not entitled to dower in a contiguous thirty-five acres, held solely by
the husband, which together constituted a forty acre homestead. The
thirty-five acres will descend according to statute 0 0 providing for descent of
2 01
homestead.
Restrictive covenants. Covenants restraining free use of realty are not
favored. But to provide fullest liberty of contract such covenants are
enforced so long as they are not contrary to public policy or express law,
and so long as restraint is within reasonable grounds. Restrictive covenants
limiting use of realty to street, highway or sidewalk purposes did not
22
contravene public policy or any statutory or constitutional provisions.
Statute of Frauds: Easements. An oral promise by the seller of a house
and lot in a housing development to later install bathing facilities for the
enjoyment of the purchasers involved an casement to land and is un20
enforceable under the statute of frauds. '
20
The constitutional amendment '
SCHOOLS. Tax districts: Bonds.
authorizing the legislature to provide for special tax school districts to
issue bonds for exclusive use of public free schools within such district
is not subject to the ten mill tax limitation imposed by a prior constitutional
amendment20 5 authorizing the legislature to provide for school districts
206
and taxes.
STATUFS. Titles. Where the title of an act 20 ' indicates the repeal of a
statute having a proviso restricting the effect of the repeal, the proviso is void
because it does not appear in the title.20 8
195. FLA.

STAT.

§ 708.07 (1951).

196. Abererombie v. Eidsehun, 66 So.2d 875 (Fla. 1Q53).
197. Copeland v. Copeland, 65 So.2d 853 (Fla. 1953).
198. FLA. STAT. § 222.01 (1951).

199. Hussa v. Hussa, 65 So.2d 759 (Fla. 1953).
200. FLA. STAT. §§ 731.05, 731.27 (1951).

201. Wilson v. Florida Nat. Bank & Trust Co., 64 So.2d 309 (Fla. 1953).
202. Sinclair Refining Co. v. Watson, 65 So.2d 732 (Fla. 1953).
203. Canell v. Arcola Housing Corp., 65 So.2d 849 (Fla. 1953).
204. FLA. CONST. Art. XII § 17.
205. FLA. CONST. Art. XII, § 10.
206. State v. Board of Public Instruction of Brevard County, 64 So.2d 659
(Fla. 1953).
207. Fla. Laws 1953, c. 23878.
208. Soule v. Lewis, 66 So.2d 665 (1l7. 1953).
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TAxAn&ToN. Charitable institutions. A hospital which charges patients
able to pay, and returns the proceeds to equipment, and accepts charity
patients, is a charitable institution20 9 and entitled to the tax exemption
21 0
as such.
C.P.A.: Privileged communications. A Florida statute2 11 making communications between a certified public accountant and his client privileged
matter will not prevent an internal revenue agent from compelling the
accountant, by summons, to appear and produce loans and papers relating
to tax returns of a taxpayer.212
Realty: Documentary stamp tax. The documentary stamp tax2 1"3 applies
only to transfers for a monetary consideration and does not apply to a
conveyance of realty from parents to a child where the only consideration
214
is love and affection.
TORTS. Liability of public servants. The duty imposed by statute2 15
upon the county board of public instruction to require 100 per cent bond
from contractors constructing public buildings is a ministerial duty. A failure
of the board members to do this subjects them to individual tort liability. 216
Libel: Damage. In a libel action plaintiff must show some actual
7
damage or lie will be allowed only nominal damages. 21
False arrest: Liability. The liability of a sheriff who has no knowledge
of an arrest and imprisonment is limited to liability as to the deputy, and
218
there can be no liability as to the sheriff.
Misrepresentation. Where defendant in a misrepresentation action
dies during suit, the fraud alleged must be spelled out by clear, convincing,
and conclusive proof. 219
Slander: Publication. The utterance of slanderous words to the plaintiff
in the presence of the plaintiff's co-adventurer, which applied to the
co-adventurer as well, is not sufficient publication to sustain an action for
220
slander.
UsuRY. Forfeiture. Under the Usury statute,2 '" a lender who accepts
more than 25 per cent per annum on the amount loaned whether by bonus,
interest, or any other device forfeits the principal and any other sum
paid. The borrower's voluntary payment is immaterial, and he is entitled
222
to recover any amount paid.
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FLA. STAT. § 192.06 (1951).
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FLA. STAT. § 473.15 (1951).
Falsone v. United States, 205 F.2d 734 (5th Cir. 1953).
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WARRANTIES. Seller of seeds. A non-warranty clause is ineffective to
zelieve a seed merchant from liability when thcre is a material variance
223
in variety of seeds.
WILLS. Contestants: Attorney's fees. Reasonable attorney's fees and
costs will be allowed a contestant who is successful in setting aside one
will, even though a subsequent will is declared valid and contestant's
ultimate purposc to have the estate settled under intestate succession
fails. He has prevented distribution under an invalid will and hence
"24
conferred a lbclcfit on the estate.
Misconduct. A husband who married solely to gain an interest in
the wife's estate and left immediately thereafter to live for two years in
a bigamous marriage with another woman is estopped from asserting his
225
right to act as administrator and inherit the estate of the first wife.
Uncertain devise: Effect. A devise of houses, located on the same
property to three separate persons will not fail for uncertainty. They will
hold the land as tenants in common until an equitable division can be
226
made.
Vesting of estates: Time. In the absence of a clear intent of the testator
227
to the contrary, estates will be held to vest at the earliest possible date.
WORKNMAN'S COMPENSATION. Employee: Partnership. A deceased member of a partnership was not an employee of the partnership under the
Workmen's Compensation Law 228 and therefore, the widow may not recover
compensation from the partnership for the death of the deceased
220
m ember.
Injury by accident. An unexpected injury received in the ordinary
performance of a duty in the usual manner is an injury "by accident"
within the purview of the Workmen's Compensation Law, 230 without the
2 3t
showing of an unexpected cause.
Minors: Acceptance. The acceptance of terms of the Workmen's
Compensation Act 282 by a minor son and his employer results in contractual relationship and the father cannot maintain an action against
the employer for damages for pain and suffering caused by the negligent
death of his son while working in the line of duty." 8'
ZoiNc. Bill boards. The attractiveness of a community like Miami
affects the welfare of all the residents therein. Zoning regulations as to
23 4
the size of bill boards will be upheld on aesthetic grounds.
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